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QUESTIONS PRESENTED 


Appellant was convicted of violations of the Narcotics 
laws, occurring when he sold narcotics to an undercover 
agent. No evidence resulting from his arrest was intro- 
duced at trial. In the opinion of appellee the follow- 
ing questions are presented: 


1. Are the circumstances of appellant’s arrest relevant 
to the legality of his conviction? 

2. Was the evidence sufficient to support the convic 
tion? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,829 
JAMES E. MORGAN, APPELLANT 


v, 


UNrreD STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


I. History of the Appeal. 


Appellant was indicted in five counts on March 21, 1960 
for narcotics violations. Counts one, two and three con- 
cerned a sale of narcotics by appellant on November 12, 
1959, and counts four and five concerned a March 2, 1960 
arrest and search, wherein he was found in possession of 
narcotics. He moved to suppress evidence, and after a 
hearing at the beginning of his trial on April 18, 1960, 
his motion was granted as to counts four and five. He 
was tried by jury on counts one, two and three, and 
found guilty on April 14. He was sentenced to the man- 
datory five years imprisonment on counts one and three, 


(1) 
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and twenty months to five years on count two, the sen- 
tences to run concurrently. 

The District Court granted him a forma pauperis ap- 
peal, and authorized the preparation of a trial transcript. 
An attorney appointed by this Court to represent appel- 
lant successfully moved to withdraw on the ground that 
the appeal was frivolous. Appellant was advised by the 
Court that he could retain counsel or file a brief in his 
own behalf. A brief was not filed, and on November 4, 
1960 this Court issued an order to show cause why the 
appeal should not be dismissed. On November 23, 1960 
the appeal was dismissed, the Court’s order stating that 
no answer to the show cause order had been filed. 

On November 29, 1960 appellant wrote the Court, 
stating that he had sent a motion for leave to appeal in 
forma pauperis to the Court on November 10. The Chief 
Judge allowed appellant until December 21 to file addi- 
tional copies of his motion or to file a motion for recon- 
sideration of the order of dismissal. On December 16, 
1960 appellant lodged a motion captioned “Motion for 
Leave to Appeal in Forma Pauperis, and Facts Showing 
the Failure of Filing Court Brief and Order for Dismis- 
sal to Merit a Reconsideration.” The motion was or- 
dered filed on February 5, 1962, and service was di- 
rected on the United States Attorney. On June 4, 1962 
the appeal was ordered reinstated. 

The record was filed on June 7, 1962. Appellant filed 
his brief on November 16. He did not designate the rec- 
ord pursuant to Rule 16 of the Court; on December 12 
the Court ordered that the appeal be heard on the re- 
porter’s transcript. Appellee’s December 19, 1962 motion 
to dismiss was denied by the Court on March 25, 1963. 


Il. Appellant’s Trial. 
Appellant was tried for three violations of the Nar- 
cotics laws, which occurred on November 12, 1959.* In 


: Counts one, two and three charged violations of 26 U.S.C. 
4705(a), 26 U.S.C. 4704(a), and 21 U.S.C. 174. 
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summary, the Government proved that on that date ap- 
pellant sold narcotics to a police officer, who was then 
dressed in plain clothes and operating as an undercover 
agent. 


Government Witnesses. 


Officer Richard K. Bowden: A police officer assigned 
to the Narcotics Squad (Tr. 4). On November 12, 1959, 
at about 1:50 a.m., he saw the defendant, in the com- 
pany of two known addicts (Smith and Brown) at the 
corner of 14th and T Streets, Northwest, in the District 
of Columbia (Tr. 5). Bowden was in plain clothes (Tr. 
4). Smith approached him, after a brief conversation 
said “the stuff is here” and told Bowden to come along 
(Tr. 6). Bowden did; Smith walked on one side of him, 
appellant on the other, and Brown walked slightly ahead 
(Tr. 7). Smith asked how many “things” Bowden wanted. 
Bowden wanted three. Smith indicated appellant, and 
said appellant was “straight”. (Tr. 7.) Appellant then 
gave Bowden narcotics, and in turn received $4.50 (Tr. 
7). 

Bowden had seen the defendant on several prior oc- 
casions, in the company of known addicts and peddlers, 
but had never before made a “buy” from him (Tr. 13). 
Bowden had, however, made about seven buys from Smith, 
and several from Brown (Tr. 14). 

Pursuant to orders, Bowden made no arrests; he re- 
mained an undercover officer in that area of the city until 
December 10, when he was taken off that particular de- 
tail (Tr. 24-25). 

After the November 12 “buy”, Bowden spoke to ap- 
pellant on November 17, November 19, November 27, and 
saw him on December 4. He made written reports of 
these meetings. (Tr. 11-12.) Bowden swore out a war- 
rant on December 10 for appellant’s arrest (Tr. 19). 
The warrant was executed by Bowden’s superiors on 
March 2, 1960 (Tr. 19). 

Officer David Paul: Officer Paul received the nar- 
cotics from Bowden, tested them preliminarily, and then 
delivered them to Dr. Butler (Tr. 27-33). 
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Doctor William Butler: Tested the items purchased by 
Bowden and turned over to him by Detective Paul, estab- 
lishing that they were in fact narcotics (Tr. 33-36). 


Defense Witnesses. 


Mabel Morgan: Mrs. Morgan was appellant’s mother. 
Her testimony suggested that on November 12, 1959 ap- 
pellant returned to her home after a long absence and 
never left her house until December 24, 1959. (Tr. 42, 
51.) 

Celestine Morgan and Gertrude Morgan: Appellant’s 
sisters testified to the same effect as their mother (Tr. 
56-78). 

Appellant: Appellant denied the sale to Bowden (Tr. 
79). He said he had never seen Bowden and did not know 
him (Tr. 79). He went to his mother’s house on Novem- 
ber 12, 1959 to begin a cold turkey treatment because 
of the “panic” (unavailability of narcotics) that had 
set in (Tr. 80-81). He knew neither Smith nor Brown 


(Tr. 82). He admitted a prior conviction for a narcotics 
violation (Tr. 86). He denied having seen or spoken to 
Bowden on November 17, November 19, November 27, 
or December 4. 

Lloyd Smith: Smith testified that he did not know ap- 
pellant, and had never seen him (Tr. 128-29). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence.—Whoever fraudulently 
or knowingly imports or brings any narcotic drug 
into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of 
the United States, shall be imprisoned not less than 
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five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined 
not more than $20,000. 

Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
gg poston of the narcotic drug, such possession shall 

deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. (As amended July 18, 1956, ch. 629, 
title I, § 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a) provides: 


Jt shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped peat or from the original 


stamped package; and the absence of appropriate 

tax paid stamps from narcotic drugs shall be prima 

facie evidence of a violation of this subsection by the 

person in whose possession the same may be found. 
Title 26 U.S.C. § 4705(a) provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


SUMMARY OF ARGUMENT 


No evidence resulting from appellant’s arrest was in- 
troduced at trial. Accordingly, the lawfulness of his ar- 
rest is irrelevant to the legality of his conviction, and 
his claims of error concerning his arrest need not be con- 
sidered on this appeal. 

The evidence of appellant’s possession and sale of nar- 
cotics adequately supported his conviction. The testimony 
of the police officer to whom appellant sold narcotics need- 
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ed no corroboration. Smith v. United States, 110 U.S. 
App. D.C. $44, 293 F.2d 532 (1961). 


ARGUMENT 
I 


The Circumstances of Appellant’s Arrest are Irrelevant 
To the Legality of His Conviction 


Appellant’s conviction was based on the testimony of 
Officer Bowden, and on the introduction into evidence of 
the narcotics purchased from appellant by Bowden some 
time prior to the arrest. Upon arrest, nothing used to 
obtain his conviction was taken from appellant. Ac- 
cordingly, his claims of error concerning (a) probable 
cause for arrest; (b) a search and seizure; (c) an affi- 
davit in support of an arrest warrant; and (d) the execu- 
tion of an arrest warrant, need not be considered on this 
appeal. Frisbie v. Collins, 342 U.S. 519 (1952) ; Lisenba 
v. California, 314 U.S. 219 (1941); United States V. 
Hughes, 311 F.2d 845 (1962) ; United States v. McNeil, 
D. C. Mun. App., 91 A.2d 849 (1952) ; Smith v. United 
States, D. C. Mun. App., 173 A.2d 739 (1961). See 
Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d 
723 (1961). Cf., Threatt v. United States, —— USS. 
App. D.C. , F.2d —— (1962); Headen Vv. 
United States, D. C. Cir., No. 17154, decided March 14, 
1963; Galewood v. United States, 93 U.S. App. D.C. 226, 
209 F.2d 789 (1953). 


II 


The Evidence Was Sufficient To Support Appellant’s 
Conviction 


A. Appellant’s Possession Of Narcotics Justified 
His Conviction. 
The evidence showed that on November 12, 1959 appel- 
lant was in possession of narcotics, and sold them. This 


7 


evidence was sufficient support for his conviction. 26 
U.S.C. 4704(a) ; 21 U.S.C. 174. Roviaro v. United States, 
$58 U.S. 53, 68 (1957) rev’d on other grounds; Woolridge 
v. United States, 97 U.S. App. D.C. 67, 228 F.2d 38 
(1955) ; Frazier v. United States, 82 U.S. App. D.C. 332, 
163 F.2d 817 (1947); Goode v. United States, 80 U.S. 
App. D.C. 67, 149 F.2d 377 (1945). Significantly, ap- 
pellant not only possessed narcotics, but sold them. 


B. Officer Bowden’s Testimony Required No Corroboration. 


This Court has held that the uncorroborated testimony 
of an undercover police officer will support a conviction 
for violation of the Narcotics laws. Smith v. United 
States, 110 U.S. App. D.C. 344, 293 F.2d 532 (1961). 
In Smith, it was argued that corroboration was neces- 
sary. The Court implicitly rejected this argument, find- 
ing no basis for reversal in any of Smith’s arguments.’ 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ARTHUR J. MCLAUGHLIN, 
BaRRY SIDMAN, 
Assistant United States Attorneys. 


1 Smith, involving a March $1, 1960 arrest for, inter alia, a De- 
cember 23, 1959 possession and sale, would also dispose of appel- 
lant’s complaint that he was not immediately arrested. Compare, 
dissent of Wright, J., in Irby v. United States, D. C. Cir., No. 
16982, decided January 4, 1963. Judge Wright remarked on delay 
between offense and arrest as a factor in determining probable 
cause for arrest. Probable cause, however, is not an issue of sub- 
stance in this case. 


©. 8, covennmeny paintine ormice, 1963 


